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OPINION

In March of 1998, the defendant and his wife, Willie Prentice, were experiencing marital
difficulties. On March 8, Ms. Prentice, the 58-year-old victim, met the defendant at his place of
employment, Clover Bottom Deved opment Center. When shearrived sometimebetween 11:30 P.M.
and midnight, however, the defendant locked her inside the facility and forced her to remain there
for approximately seven and a half hours. During the time she was held, the defendant struck the
victim repeatedly with an iron pipe, causing severe bruising to her legs, abdomen, and buttocks and
causing a laceration to her forehead. When his work shift ended, the defendant walked the victim
to her car and she waited in the parking lot at his request, while he briefly went back into the



building. When hereturned, he directed her to drive herself home and told her that he would check
on her when he got there. He aso threatened to kill her if shereported theincident. Thevictim then
drove straight home.

Approximately one week later, the victim told her daughter, Sandra Williamson, about the
beating. Ms. Williamson took the victim to the hospital for medical treatment. Hospital employees
alerted the police.

After questioning thevictim about theincident, the policeinterviewed thedefendant. While
being questioned by police, the defendant admitted striking the victim but insisted that he hit her
only on the legs. As aresult of the investigation, the defendant was indicted on two counts of
especidly aggravated kidnapping and two counts of aggravated assault.

When she was released from the hospital, the victim moved into a hotd, initiated divorce
proceedings against the defendant, and obtained a restraining order. While their divorce was
pending, the court ordered the victim and the defendant to aternate months residing in the marital
home. The victim was scheduled to reside in the house during the entire month of August in 1998.
On August 28, 1998, the defendant entered the residence, went into the bedroom, and got into bed
withthevictim. According to the victim, the defendant forced histongueinto her mouth and bit her
breast. When the victim threatened to call the police, the defendant asked for five minutesto talk,
asking for reconciliation. They moved into the kitchen to talk. When the victim was unresponsive
to the defendant’ s efforts, he grabbed her by the throat and ordered her to listen. Hethen demanded
aloan to pay off his credit card debt. When the victim refused, the defendant threatened her with
aknife sharpener. Eventually, he agreed to leave on the condition that she give him $2 for gas. The
victim refused to give the defendant any money, but promised shewould not call the policeif heleft.
Shortly thereafter, the defendant complied with her request.

Thevictim reported theincident to police. A few dayslater, thevictim filed awritten report
inthe domestic violence division. She also obtained awarrant against the defendant for aggravated
assault. InJanuary of 1999, the defendant wasindicted for aggravated assault and sexud battery.

At the state’ srequest and over objections by the defendant, thetrial court joined all offenses
for trial. The jury convicted the defendant of three counts of aggravated assault. The tria court
merged two of the counts and sentenced the defendant to concurrent four-year sentences; one year
to be served at 100% inthe Davidson County Workhouse and the balance to be served on probation.

I
Inthisappeal, thedefendant initially claimsthat thetrial court improperly joined the of fenses
for trial. “[D]ecisionsto consolidate or sever offenses pursuant to Rules 8(b) and 14(b)(1) areto be
reviewed for an abuse of discretion.” State v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999).
Additiondly, “atrial court’ srefusal to sever offenseswill be reversed only when the ‘ court applied
an incorrect legal standard, or reached adecision which isagainst logic or reasoning that caused an
injustice to the party complaining.”” 1d. (quoting State v. Shuck, 953 SW.2d 662, 669 (Tenn.
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1997)). “[W]hen adefendant objectsto apre-trial consolidation motion by the state, thetrial court
must consider the motion by the severance provisions of Rule 14(b)(1), not the ‘same or similar
character’ standard of Rule 8(b).” Spicer v. State, 12 SW.3d 438, 443 (Tenn. 2000).

Rule 14 (b)(1) provides asfollows:

If two or more offenses have been joined or consolidated for trial pursuant to
Rule 8(b), the defendant shall have aright to a severance of the offenses unless the
offenses are part of a common scheme or plan and the evidence of one would be
admissible upon the trial of the others.

Tenn. R. Crim. P. 14(b)(1). The" primary inquiry into whether aseverance should have been granted
under Rule 14 is whether the evidence of one crime would be admissiblein the trid of the other if
the two counts of indictment had been severed.” State v. Burchfield, 664 S.W.2d 284, 286 (Tenn.
1984). Tennessee Rule of Evidence 404(b) prohibits the admission of “other crimes, wrongs, or
acts’ of the defendant when admitted only to show the defendant’ s propensity to commit the crime
charged. See Tenn. R. Evid. 404(b). Rule 404(b) does not, however, bar the admission of acts
alleged to be part of acommon scheme or plan when relevant to amaterial issue at trial. See Bunch
v. State, 605 S.W.2d 227, 229 (Tenn. 1980). Before atrial court may deny a severance request, it
must hold a hearing on the motion and conclude from the evidence and argument presented at the
hearing that (1) the multiple offenses constitute parts of acommon scheme or plan; (2) evidence of
each offense is relevant to some material issue in the trial of all the other offenses; and (3) the
probative value of the evidence of other offensesis not outweighed by the prejudicial effect that
admission of the evidence would have on the defendant. Spicer, 12 S\W.3d a 445; see also Tenn.
R. Evid. 404(b)(3).

“[A] common scheme or plan for severance purposes is the same as a common scheme or
plan for evidentiary purposes.” Statev. Moore, 6 SW.3d 235, 239 n.7 (Tenn. 1999). Threetypes
of common scheme or plan evidence are recognized in Tennessee: (1) offenses that revea a
distinctive design or are so similar as to constitute “signature” crimes; (2) offensesthat are part of
a larger, continuing plan or conspiracy; and (3) offenses that are all part of the same crimina
transaction. “*In order to be 'parts of acommon schemeor plan' as contemplated by Rules 8(b) and
14(b)(1), two or more sets of offenses must be so similar in modus operandi and occur within such
arelatively close proximity of time and location to each other that there can be little doubt that the
offenses were committed by the same person(s).”” State v. Wooden, 658 S.W.2d 553, 557 (Tenn.
1983) (quoting State v. Peacock, 638 S.W.2d 837, 840 (Tenn. Crim. App. 1982)). Moreover, this
court ruled in State v. Hallock that:

[T]he mere existence of a common scheme or plan is not a proper justification for
admitting evidence of other crimes. Rather, admission of evidence of other crimes
which tends to show a common scheme or plan is proper to show identity, guilty
knowledge, intent, motive, to rebut a defense of mistake or accident, or to establish
some other relevant issue.



875 S\W.2d 285, 292 (Tenn. Crim. App. 1994).

Here, the state concedes that the offenses were not “ signature crimes,” and were not part of
thesametransaction. Ingead, thestatearguesthat the offenseswere part of a“larger continuing plan
tointimidateand terrorizethevictim.” Thiscategory of continuing planor conspiracy requires proof
of “aworking plan, operating towards the future with such force asto make probable the crime for
which the defendant ison trial.” Statev. Hoyt, 928 SW.2d 935, 943 (Tenn. Crim. App. 1995).

Neither the trial court’s order consolidating the offenses nor a transcript of the pretrial
hearing, if any, wasincuded in the record on appeal. Nevertheless, the record demonstrates that
the state moved to consolidate and the trial court granted the motion. Additionally, the defendant
presented the issue as a ground for new trid.

The evidence adduced at trial may be abasisfor our analysis. Cf. Spicer, 12 SW.3d at 445
(stating that an appd late court should usually restrict itsreview of joinder to the evidence produced
during the pretrial hearing on consolidation); Hoyt, 928 SW.2d at 945. The initial question is
whether the offenses constituted acommon scheme or plan. Webster v. State, 425 S.W.2d 799, 811
(Tenn. Crim. App. 1967). The proof established that, in March of 1998, the defendant held the
victim againg her will for some seven and one-half hours and beat her with an iron bar. Over five
months later, on August 28, 1998, the defendant entered the victim’'s bedroom, assaulted her, and
then threatened her with a knife sharpener when she refused to loan him money. The offensesare
similar only in that they involve the same defendant and victim; otherwisethey arewholly unrel ated
in time, location, and character. Even if, as the state suggests, the defendant’'s motive in both
offenses was to terrorize and intimidate the victim, shared motivation for two otherwise unrelated
crimesis not sufficient to establish a“common scheme or plan.” Statev. Adams, 859 S.W.2d 359,
362. (Tenn. Crim. App. 1992). Beforetrial, the state agreed to limit its proof to conduct occurring
on certain dates. That militates against the argument that the offenses were part of a larger,
continuing plan. In our view, the evidence does not establish that the offenses were part of a
common scheme or plan.

Moreover, the evidence of the March offenses would not be admissble at thetrial of the
August offenses asrequired by the second prong of Rule 14(b)(1). Likewise, evidence of the August
offenses would not be admissible at the trial of the March offenses. This state recognizes three
instanceswhen such evidenceisadmissible: (1) to proveidentity, (2) to proveintent, and (3) to rebut
a defense of mistake of fact or accdent. State v. McCrary, 922 SW.2d 511, 514 (Tenn. 1996).
Here, intent and identity were not at issue. While the state argues that evidence of the March 8,
1998, incident would be admissible at trial of the August 28, 1998, incident to prove absence of
mistake or accident, the defendant never relied on either asadefense. The state makes no argument
withregard to theadmissibility of the August incident at thetrial of the March incident and we know
of none. In our view, thetrial court erred by consolidating the offenses.

Our next inquiry iswhat, if any, prgudice the defendant suffered as aresult of the improper
joinder. Tennessee Ruleof Crimind Procedure 52 gates that “[n]ojudgment of conviction shall be
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reversed on appeal except for errorswhich affirmatively appear to have affected theresult of thetrial
on the merits.” Tenn. R. Crim. P. 52(a). “In most severance cases, ‘ the line between harmless and
prejudicia error is in direct proportion to the degree . . . by which proof exceeds the standard
requiredto convict....”” Spicer, 12 SW.3d at 447-48 (quoting Delk v. State, 590 S.W.2d 435, 442
(Tenn. 1979)). Our supreme court has held that the error is harmful when, because the evidence of
guilt was not overwhelming, the failure to sever offenses invited the jury to infer guilt from the
propensity of the accused to commit crime. Shirley, 6 SW.3d at 250-51. In Spicer, our high court
concluded that, because the evidence of guilt was sufficient but not overwhelming, the failure to
sever offensesrequired reversal. 12 SW.3d at 447. Thiscourt, in State v. Michelle Ferguson, No.
E1999-01302-CCA-R3-CD (Tenn. Crim. App., at Knoxville, Aug. 3, 2000), held that the trial
court’s failure to sever was reversible error because “[a]lthough the evidence . . . was legally
sufficient to support al three of [d]efendant’s convictions, the evidence was far from
overwhelming.” Cf. Statev. Michael Anderson Peek, No. E1998-00038-CCA-R3-CD (Tenn. Crim.
App. May 3, 2000) (finding that the failure to sever was harmless where the evidence of the
defendant’ s guilt was overwhelming).

As to case number 98-D-2523, the March incident, the evidence was overwhelming. The
victim testified that the defendant beat her with an iron bar for several hours, resulting in serious
injuries which were documented through photographs and attested to by her treating physician.
Additionaly, the defendant confessed to officersthat he hit hiswifeinthelegswithanironbar. In
consequence, the improper joinder of offenses was harmless as to this conviction.

Thisanalysis, however, does not | ead to the sameconclusion with regard to case number 99-
A-13, the August 1998 incident. The proof of this offense consisted entirely of the victim’'s
testimony that the defendant kissed her, bit her breast, and threstened her with a knife sharpener
when she refused to loan him money. While this would be sufficient to support the conviction, it
was not overwhelming. In our view, the trial court’ s failure to sever the offenses allowed the jury
to infer the defendant’ s guilt from his propensity to commit acts of violence against the victim.
Thus, anew trial on this offenseisrequired. See Statev. Lucius Macineo Moss, No. 03C01-9501-
CR-00002 (Tenn. Crim. App., & Knoxville, May 2, 1996) (affirming in part and reversing in part
where the failure to sever was harmful as to defendant’s murder conviction and harmless asto his
convictions for aggravated robbery and reckless endangerment); see also Hackney v.
Commonwedth, 504 S.E.2d 385, 389 (Va. Ct. App. 1998) (affirming defendant’ sfirearm conviction
and reversing his conviction for grand larceny where the trial court erroneously failed to sever);
Elersonv. State, 732 P.2d 192, 195-96 (Alaska Ct. App. 1987) (affirming one out of two convictions
wherethetrial court’ sfailureto sever waserroneous); Taylor v. State, 455 So.2d 562, 565 (Fla. Dig.
Ct. App. 1984) (holding that trial court’s failure to sever was error, but required reversal only of
sexual battery conviction because evidence asto defendant’ s conviction for possession of aweapon
was overwhelming).




I
The defendant next contends that the trial court erred by refusing to admit testimony
regarding the circumstances of thedivorce. Specificaly, the defendant sought to show, through the
cross-examination of thevictim’ sdaughter, that the victim fabricated theincidentsin order to obtain
a more favorable property settlement. The trid court ruled that the evidence was not relevant
because the offenses preceded the divorce settlement.

“Relevant evidence” isevidence* having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it would
have been without the evidence.” Tenn. R. Evid. 401. In State v. Forbes, this court discussed the
standard of review of atrial court's determination of relevancy:

"Because an assessment of whether a piece of evidence is relevant requires an
understanding of the case’ stheory and other evidenceaswell asafamiliaritywiththe
evidencein question, appellate courts give great deferenceto atrial judge'sdecision
on relevanceissues. Oftenit is stated that atrial court's decision on relevance will
be reversed only for an abuse of discretion. . . ."

918 S.W.2d 431, 449 (Tenn. Crim. App. 1995)(quoting Neil P. Cohen, Tennessee L aw of Evidence
§401.5 (2d ed. 1990)).

In this instance, the trial court determined that the details of the victim’s divorce from the
defendant, which occurred some time after the August 1998 offense, were not relevant to any
material issue at trial. The defendant contends that this evidence would have been relevant to show
that the victim had a motive to manufacture the evidence. The defendant was allowed to present
evidence indicating amotive to lie through cross-examination of both the victim and the physician
who treated her after the March 1998 offense. Any questioning of thevictim’ sdaughter inthisarea,
while marginally relevant, would have been cumulative. See Tenn. R. Evid. 403. Thus, any error
would have been harmless.

1
Finally, the defendant argues that the trial court should have permitted him to pose a
hypothetical question to the state’ s expert. The specific rules of evidencethat govern the issue of
admissibility of scientific proof in Tennessee are Tennessee Rules of Evidence 702 and 703. Rule
702 provides as follows:

If scientific, technical, or other specialized knowledgewill substantially assist
the trier of fact to understand the evidence or to determine afact in issue, awitness
gualified as an expert by knowledge, skill, experience, training, or education may
testify in the form of an opinion or otherwise.

Tenn. R. BEvid. 702. Rule 703 states that:



Thefactsor datain the particular case upon which an expert basesan opinion
or inference may be those perceived by or made known to the expert at or beforethe
hearing. If atypereasonably relied upon by expertsin the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissiblein evidence. The
court shall disallow testimony in the form of an opinion or inference if the underlying facts or data
indicate lack of trustworthiness.

Tenn. R. Evid. 703.

InMcDaniel v. CSX Transportation, Inc., our supreme court concluded that todetermine“the
standard of admissibility of scientific evidencerequiresan analysis of the unique languagefoundin
Rules 702 and 703 of the Tennessee Rulesof Evidence.” 955 S.\W.2d 257, 264 (Tenn. 1997). Rule
702, the court noted, requires that the evidence “substantially assist the trier of fact,” while the
federa rule requires only that the evidence “assist the trier of fact.” 1d. The court, therefore,
concluded that the probative force of expert testimony must be stronger in this state€ s courts than
under the federa rules. 1d. Similarly, according to Rule 703, a Tennessee court “* shall disallow
testimony in the form of an opinion or inference if the underlying facts or data indicate a lack of
trustworthiness.”” Id. (quoting Tenn. R. Evid. 703). Even if expert testimony tends to provide
substantial assistance to the jury, the testimony is admissible only if it is based upon reliable facts
or data. Shuck, 953 SW.2d at 668.

Generally, the admission of expert testimony is largely entrusted to the sound discretion of
thetrial court. Statev. Ballard, 855 S.W.2d 557, 562 (Tenn. 1993). Thetrial court’s decision may
be overturned on appeal upon a showing that the trial court abused its discretion. 1d. As noted
above, “ an appell ate court should find an abuse of discretion whenit appearsthat atrial court applied
an incorrect legal standard or reached a decision which isaganst logic or reasoning that caused an
injusticeto the party complaining.” Shuck, 953 SW.2d at 669 (citing Ballard, 924 S\W.2d at 661).

It has long been the law in Tennessee that it is not proper for hypothetical questions to
assume facts that are not supported by the evidence. Pentecost v. Anchor Wire Corp., 662 S.W.2d
327,328 (Tenn. 1983); Nix v. State, 530 S.\W.2d 524, 530 (Tenn. Crim. App. 1975); Bailey v. State,
479 SW.2d 829, 835 (Tenn. Crim. App. 1972). An appellate court, however, is not required to
search the entire record to determine whether every possiblefact islisted in the question or whether
every hypotheti cal facti ssupported by the evidence presented by theopposing party. Pentecos, 662
S.W.2d at 329. Theissueisresolved “by determining whether the question contained enough facts,
supported by evidence, to permit an expert to give areasonabl e opinion which is not based on mere
speculation or conjecture and which is not misleading to the trier of fact.” Id.

Although Tennessee Rule of Evidence 705 abolishes the requirement of using hypothetical
guestions, the rule does not disallow them. Tenn. R. Evid. 705, Advisory Commission Comments.
Rule 703 alows an expert to base an opinion on facts not in evidence if they are of a “type
reasonably relied upon by expertsin the particular field” and are trustworthy. Tenn. R. Evid. 703.
Of course, an expert's response to a hypothetical question “must substantially assist thetrier of fact
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to understand the evidence or to determine afact inissue. ...” Tenn. R. Evid. 702. A question
based on untrustworthy or incomplete data or that is misleading will not be of any assistanceto the
trier of fact.

After thevictim' streating physician testified that theinjury to the victim’ shead was aminor
cut, defense counsel asked the following question:

If you were working in ER and you got the information that a case was — that a
patient was coming in on an ambulance, whatever, and the information you had was
that they had been hit in the head with a one and a half to two inch iron bar, is that
— this kind of injury the picture you would have in your head that you would be
preparing for as they comein?

The state objected on the basisthat the question required the doctor to speculate. The doctor did not
observe the victim when the injury to her head was fresh, as contemplated by the hypothetical,
because the victim waited a week before she sought treatment for her injuries. Because the
hypothetical was not based on the facts adduced at trial, the trial court did not abuse its discretion
in disallowing the question.

Accordingly, the judgment of the trial court in case number 98-D-2523 is affirmed. The
judgment of thetrial court in case number 99-A-13 is reversed and remanded for anew trial.

GARY R. WADE, PRESIDING JUDGE



